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The Justification and Operational Construction of the State’s Obligation to Prevent Algorithmic Risks
HONG Danna & HUANG Kaiqi

Abstract: China’s algorithmic risk prevention system exhibits three structural flaws including
fragmented regulations, dispersed enforcement agencies, and undifferentiated regulatory targets, resulting
in systemic deficiencies like regulatory gaps, overlapping jurisdictions, and disproportionate interventions.
Fundamentally, these deficiencies stem from the limitations of non-preventive measures, systemic gaps in
current mechanisms and the worsening power-rights imbalance. This necessitates establishing the state’s
preventive obligation to counteract algorithmic applications’ irrational outcomes, and provide unified
constitutional guidance, thereby constructing a systematic regulatory framework and optimizing the existing
legal regime. Rooted in fundamental rights provisions and the constitutional mandates in the Preamble
and General Principles, this obligation functions as an instrumental constitutional mechanism with dual
subjective/objective legal nature. Its implementation must satisfy minimum protection requirements without
exceeding proportionality limits, achieved through coordinated legislative, administrative, judicial, and
oversight measures.

Keywords: algorithmic risk governance; state’s constitutional obligations; fundamental rights protection
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