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Procedural Jurisprudence Analysis of Compulsory Additional Common Plaintiff System
— From Practical Investigation to Mode Shift
ZHENG Yang

Abstract: The system of compulsory additional common plaintiff is contrary to the spirit of the
disposition principle, lacking of internal self-consistent and procedural control in system design. In terms
of interpretive theory, it is caught in the dilemma of maintaining the common necessity of litigation in
inherently necessary joint litigation versus strengthening the effect of refusing to prosecute a person to
achieve participation in the litigation. In practice, the procedural mechanism of the system is not operating
smoothly and problems are numerous. Specifically, the exclusions of the system setting are single, and the
application effect of the system is not ideal. In terms of extraterritorial processing mechanism, there is a
major disagreement in different countries or regions as to whether to adopt the mandatory addition of joint
plaintiff: Those who affirm that the plaintiff’s eligibility requirements are indispensable, while those who
deny that the plaintiff’s eligibility requirements do not have substantive significance, and it is essential to
realize the effect of participating in litigation. As a matter of fact, It can be seen that the major deficiencies
of the existing system cannot be repaired by fragmentation, and should be discarded. Therefore, the feasible
measures should be to limit the scope of the plaintiff's inherent necessary joint litigation and abandon the
institutional choice of compulsory addition of co-plaintiffs. More importantly, it should be changed from the
“mandatory additional common plaintiff” model to the “diversified treatment” model. It means to adjust the
litigation status of the person who refuses to prosecute and listing him or her as an auxiliary participant, a
defendant or a third party, depending on the type of situation. Ultimately, he or she is made to take part in the
proceedings and is bound by the outcome of the court’s decision.

Keywords: compulsory additional common plaintiff; inherently necessary joint litigation; refusal to
prosecute; participate in litigation



