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The Dilemma between and Solutions of the Free Use of Information and the
Protection of Privacy in the Big Data Era:
An Analysis on the "China's First Cookie Privacy Case"

GUO Binggui

Abstract: The reversal judgment of the "China's first cookie privacy case" from the second instance
over the first instance judgement has aroused extensive discussion and concern: The first instance court
determined that cookie information belongs to personal privacy, and the use of cookie information for
commercial activities infringes the privacy of users; while from the perspective of regulating the order of
the Internet and guaranteeing the development of Internet technology, the second instance court held that
cookie information does not belong to personal information, and the use of cookie information for business
promotion does not violate users’ privacy. In the era of big data, how to balance the free use of network
information and the protection of privacy is becoming more and more important. In judicial practice,
the qualitative nature of cookie information is usually the prerequisite and boundary for law application.
That is, judgments are made by defining the legal attribute of cookie information and the boundary
between cookie information and personal privacy or information. However, this approach may fall into
difficulties such as the blurred boundary of cookie information, the lack of effective regulation on free use
of information, and the imbalance between free use of information and privacy protection. Since the Civil
Code of the People's Republic of China includes "private life peace" into the scope of privacy protection, it
is an opportunity to return the attention focus from information typology to the protection of the rights and
interests of information producers, to make it clear that the peace of private life is the realistic demand of
privacy protection in the era of big data, to establish the basic principle of balancing the free use of network
information with the protection of privacy right, to break through the path dependence of defining cookie
information, and to strengthen regulations on the use of information. Perhaps it can bring some inspiration to
solute the real dilemma of free use of information and privacy protection in the era of big data.

Keywords: big data; information utilization; the right to privacy; The Civil Code; peace of private life



